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INTRODUCTORY STATEMENT.

This suit in equity was brought by plaintiff, Standard

Oil Company of California, as lessee under an oil and gas

lease, to quiet its sole and exclusive right to bore for, ex-

tract and remove the oil, gas, asphaltum and water in and

under the real property in the lease described, and for

injunctive relief. After trial on the merits in the District

Court, decree was entered for plaintiff. This is an appeal

by the defendants Lewis and Horton from that decree.



STATEMENT OF QUESTION INVOLVED.

The pivotal question involved may be thus stated:

Is the following clause at the foot of the metes and

bounds description in the lease [R. p. 36]

:

''Excepting a strip of land of a uniform width of

forty (40) feet immediately along and adjoining on

the Easterly and South Easterly side of the entire

length of the Westerly and Northwesterly boundary

line of said two parcels of land, reserved for road

purposes,"

to be construed as withholding all estate in such strip,

inclusive of the minerals thereunder, or as withholding an

easement for road purposes?

STATEMENT OF FACTS.

The statement of facts tendered by Appellants' Brief

(pp. 1 to 4) is inadequate to a true understanding of the

case. To aid the court the following is submitted:

Prior to his death in 1909 Elias J. Baldwin was the

owner of a large tract of land lying in the hills north of

Montebello, California. Oil had not yet been discovered

in the locality. It was not until 1917 that oil was found.

Upon Baldwin's death, H. A. Unruh qualified as his

executor. In the fall of 1912, while the Baldwin estate

was still in probate, Unruh, as executor, sold a portion of

the Montebello acreage to Walter P. Temple. [R. p. 29.]

The tract purchased by Temple consisted of slightly less

than 60 acres. [R. p. 29.]

A concept of the relative size and location of the Temple

purchase and of the property retained by the Baldwin

estate may be obtained by referring to the map, Exhibit
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'*D," facing page 44 of the transcript of record. The

tract there marked "Standard Oil Company-Temple Lease"

depicts the area acquired by Temple from Unruh, while

the larger area almost surrounding it and marked ''Stand-

ard Oil Company-Baldwin Lease" depicts a portion of the

extensive holdings retained by the Baldwins.

In the negotiations between Unruh and Temple, the

latter was represented by Milton Kauffman, an appraiser

and real estate man. [R. p. 113.] Kauffman had been

associated with Temple for some time and accordingly

handled the details of the transaction for Temple. [R. p.

113.]

During the negotiations Unruh told Kauffman that he,

Unruh, wanted to have a ''reservation for a road" that

would be of benefit to the remaining property, and which

might eventually connect up with the Montebello district.

[R. p. 113.] Accordingly, in the deed from Unruh to

Temple, following the metes and bounds description of the

property conveyed, the following clause was inserted:

"
Excepting: and reserving: , however, for road pur-

poses, a strip of land of a uniform width of forty

(40) feet, immediately along and adjoining on the

Easterly and Southeasterly side of the entire length

of the Westerly and Northwesterly boundary line of

said two parcels of land." [R. p. 32.]

It is significant that Appellants, in their brief, concede

that the above quoted language of the Unruh deed re-

served merely an easement for road purposes, and that

under the deed the fee passed. (Brief*, pp. 7, 8.)

*"Brief," as used herein, means "Appellants* Brief."



In the summer of 1915 J. M. Kent, an oil man, con-

ceived that there was oil in the Montebello hills. [R. p.

109.] Upon communicating his belief to an officer of

Standard Oil Company he was encouraged to undertake

leasing. [R. p. 109.] Kent then opened negotiations with

Temple for a lease of Temple's property. [R. p. 109.]

The lease which resulted from Temple to Kent is the lease

now held by Appellee [Exhibit 1-a, R. p. 86], commonly

known and referred to as the "Temple Lease."

Kent's testimony concerning the transaction is lucid:

During the negotiations Temple informed Kent that a

man named Levy had held a lease on the property, but had

forfeited. [R. p. 109.] Temple showed Kent a copy of

the Levy lease. This Kent examined. Kent noticed in it

a clause relating to the 40-foot strip. [R. pp. 109, 110.]

Upon inquiry as to the meaning of the clause, Kent was

told by Temple that "it was for road purposes only, an

easement for road purposes only." [R. p. 111.] The

Temple lease, later prepared, "practically covered" the

Levy lease. [R. p. 111.]

While he was negotiating with Temple, Kent was like-

wise endeavoring to obtain a lease of the Baldwin prop-

erty, and so informed Temple. [R. p. 110.] Kent told

Temple that the leases (Temple and Baldwin) were to go

to Standard Oil Company, but that they (the leases) could

not be taken unless the properties adjoined each other.

[R. p. 110.]

On one occasion during the negotiations Kent went out

with Temple to view the boundaries of the property. They

drove along San Gabriel Boulevard to what Temple spoke

of as the line between his and the Baldwin property.

[R. p. 110.] Kent there saw a fence running at right
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angles to San Gabriel Boulevard. Temple stated that this

fence was where his line was and that the Baldwins owned

the property on the other side. The line was pointed out

for the purpose of showing Kent what would be included

in the lease. [R. p. 111.]

After the Temple lease was prepared it was handed to

Kent by Temple for execution. [R. p. 111.] During the

conversation ensuing the 40-foot strip clause was men-

tioned. Temple said the strip was for road purposes only.

He wanted to reserve the surface rights. [R. p. 112.]

The Temple lease was then executed. It contained at

the foot of the metes and bounds description the clause

quoted under the ''Statement of Question Involved."

[R. p. 88.]

Subsequently Standard Oil Company acquired the Bald-

win lease [R. p. 96], and, by assignment from Kent

shortly afterward, the Temple lease. [R. p. 107.] Since

then the two properties have been developed and operated

in conjunction. [R. p. 139.] Many wells have been

drilled. These are shown on the map, Exhibit 17, facing

page 138 of the transcript of record.

Standard Oil Company, and plaintiff, Standard Oil

Company of California, its successor, have maintained

constant possession of the Baldwin and Temple leases.

[R. p. 135.] From an early date, pipe lines and power

lines were freely constructed across the 40-foot strip.

Some of the power poles even rested upon the strip.

Standard did these things openly. [R. p. 137.] Temple

visited the property frequently. [R. p. 154.] No one was

heard to object to the installation of these facilities. [R. p.

154.]



Standard also improved, widened and graveled a road

for its use over portions of the 40-foot strip. [R. p. 147.]

A boiler plant serving both the Temple and Baldwin leases

rested partially thereon. [R. p. 140.]

Under the Temple lease, taxes upon mineral rights were

apportioned as follows: Lessor to pay one-eighth, lessee

to pay seven-eighths. [R. p. 95.] After oil was discov-

ered, tax receipts or statements were regularly sent Stand-

ard by Temple with request for payment of Standard's

share. [R. pp. 115-116-118.] The tax receipts or certifi-

cates so sent Standard by Temple described the outer

boundaries of the Temple property. [R. p. 118.] Stand-

ard paid the taxes on that basis. [R. pp. 116 to 118.] As

stated by Kauffman, Temple's agent and manager, con-

cerning one such instance

''And the bill that we sent to the Standard and

upon which we collected that two hundred odd dollars

of money was bill describing the true boundaries of

that property and which I said and Temple said was

under the lease." [R. p. 118.]

Temple always spoke of the tract as "the 60-acre tract."

He assumed that the 60-acre tract covered everything,

including the road. He assumed that there were sixty

acres within the outer boundaries described in the Unruh

deed. [R. p. 144.] As he testified, he "acquired from

the Baldwins an area which he thought was sixty acres."

[R. p. 144.] In November, 1918, Temple wrote Standard,

referring to the sixty acres, as follows [R. p. 145]

:

"Dear Sirs: As I have not received a statement

from the County Tax Collector I am writing you to

find out that the payment I made you of $1159.36 on

July first of this year included all the real and per-
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sonal taxes on the 60 acres yon have under lease from

m^.* Kindly look this matter up and let me hear

from you as soon as possible, as the taxes are delin-

quent the end of this month.

Truly yours,

(Signed) Walter P. Temple."

From the time the Temple lease was made, in 1915,

until about two months before this suit was filed in 1933,

there was never a suggestion that anyone claimed a right

to drill the 40-foot strip or claimed the restrictive clause

in the Temple lease withheld all estate therein.

Then in 1933 defendants Lewis and Horton appeared.

They obtained a series of quitclaim deeds from Temple

and the Baldwin heirs, relating to the Temple property

and the 40-foot strip. [R. pp. 150 to 153.] The first of

these dated June 10, 1933, from Temple to Lewis and

Horton, recited as a consideration $75.00 a month to be

paid Temple during the period to and including June, 1935.

[R. p. 150.] Such was the consideration for a transfer

purporting to embrace a strip 40 feet wide by 2440 feet

long, with an area of 2.22 acres, in the heart of a pro-

ducing oil field.

After the quitclaims were obtained, an oil lease purport-

ing to cover the 40-foot strip was made by Lewis and

Horton to defendant Nance. [R. pp. 44, 153.] Nance

then entered upon the strip and commenced preparations

for drilling. [R. pp. 141-142.] This suit promptly fol-

lowed.

Italics herein ours, unless otherwise noted.
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ARGUMENT.

Relying as they do upon a quitclaim deed from Temple

(executed long after the Temple lease), Appellants are

confronted at the threshold of the case with this dilemma

:

Substantially the same restrictive language relating to the

40-foot strip is found in the Unruh deed to Temple as in

the Temple lease to Kent. If appellants were to contend

that the language of the Unruh deed to Temple withheld

all interest in the strip, this would mean that appellants

could acquire no interest in the strip by virtue of their

quitclaim deed from Temple. Accordingly Appellants are

compelled to concede that the Unruh to Temple deed re-

served only an easement for road purposes, and that by it

Temple acquired the fee of the strip. (Brief, p. 78.)

Despite the substantial similarity of the restrictive lan-

guage in said deed and in the lease from Temple to Kent,

Appellants nevertheless argue that each had an opposite

effect, and that by the language in the lease no interest

whatsoever in the 40-foot strip passed to Kent.

POINT I.

Use of the Words "Reserving" or "Excepting" Is Not
Determinative. The Real Intention of the Parties

Must Be Ascertained and Given Effect Regard-

less of the Term Employed.

''While the difference between reservations and

exceptions is well defined (Lange v. Waters, 156

Cal. 142 (19 Ann. Cas. 1207, 103 Pac. 889)), it is

universally held that the use of the word 'excepting'

or 'reserving' is not alone determinative of the ques-

tion, but that the effort of the court should be to con-
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strue the whole conveyance for the purpose of ascer-

taining the real intention of the parties and to give

it effect accordingly, regardless of the use of the

appropriate terms 'reserving' or 'excepting/ (Painter

V. Pasadena L. & W. Co., 91 Cal. 81 (27 Pac. 539)

;

2 Devlin on Deeds, sees. 980, 980a.)''

Coon V. Sonoma Magnesite Co., 182 Cal. 597, 600.

"Such clauses are to be given a reasonable construc-

tion according to the intention of the parties as ascer-

tained from the entire instrument together with the

attendant facts and circumstances which were before

the parties at the time of making the deed (18 Cor.

Jur., Deeds, sec. 350, p. 346; Pitcairn v. Harkness,

10 Cal. App. 295 (101 Pac. 809).) These questions

are primarily for the trial court {Thompson v. Mc-

Kenna, 22 Cal. App. 129 (133 Pac. 512)) ; and where

its construction appears to be consistent with the true

intent of the parties an appellate court will not sub-

stitute another although it may seem equally tenable

(Kautjj V. Zurich etc, Ins. Co., 212 Cal. 576 (300

Pac. 34).)"

Moakley v. Los Angeles Pacific Ry. Co., 139 Cal.

App. 421, at 426.

''While the distinction between a reservation and

exception is clearly marked, it is said to be so slight

and shadowy that in common parlance the terms are

used interchangeably, and the technical meaning will

give way to the manifest intent, even though the

technical term to the contrary be used."

9 Cal. Jur. 324, and cases there cited.
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POINT II.

Settled Rules of Construction Compel the Conclusion

That by Its Restrictive Clause the Temple Lease

Withheld Only an Easement for Road Purposes.

A. Words Showing Purpose Control in Ascertain-

ing Intent. The Phrase ''for Road Purposes"

Modifies the Whole Clause and Results in

Retention of an Easement.

In Coon V. Sonoma Magnesite Co., 182 Cal. 597, the

California Supreme Court construed language having

singular resemblance to that employed in the Temple lease.

There a deed to part of a section of land contained the

following clause:

''saving and excepting therefrom a strip of land forty

feet wide along the banks of the east fork of Austin

Creek all the way across the said land, for a road to

be built at some future time."

The question was whether the fee or an easement was

retained.

After pointing out that use of the word "excepting" or

"reserving" was not determinative, the court said:

"The only language in the clause under considera-

tion which indicates that the intent of the parties was

to reserve the fee is the provision for the 'exception'

of a strip of 'land.' The fact that this is a strip

forty feet wide which meanders a stream, and is to be

used for a road, is, however, an indication that the

parties contemplated an easement rather than an ex-

ception. It is evident that the parties had in mind the

construction of a road which would be beneficial to

both parties. Until such road was constructed, the

grantee would have the right to use this strip as well
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as the balance of the land for any suitable purpose,

and thereafter for any purpose not inconsistent with

the easement. The phrase 'for a road' modifies the

whole clause"

Held: The restrictive language reserved an easement for

a road. It did not except the fee.

Just as the phrase ''for a road" modified the restrictive

clause in the Coon case, so the words "for road purposes''

in the Temple lease control here.

Similarly in Abraham v. Abbott, 8 Or. 53, the words

"except a strip off of the north and west sides thereof

thirty feet wide, and a strip off of the east side there-

of twenty feet wide, reserved for a road.''

were held to create an easement, not to withhold the fee.

Likewise in Elliot v. Small (Minn.), 29 N. W. 158, the

words

"reserving from said grant a strip thirty-three feet in

width, on the south side of said tract, for a public

street, and a strip thirty-three feet on the east side,

which is now used and occupied as a public road and

highway."

withheld only an easement, not the fee.

In Fitcairn v. Harkncss, 10 Cal. App. 295, where the

words were

"reserving therefrom a strip of land twenty-five feet

wide off the east side for street purposes."

it was held that only an easement for street purposes was

reserved.
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Other cases illustrating the point here made are

Terry v. Tinsley (W. Va.), 124 S. E. 290;

Edwards v. Brusha (Okla.), 90 Pac. 727;

Bolio V. Marvin (Mich.), 89 N. W. 563;

Johnson v. Elkhorn Gas Coal Mining Co. (Ky.),

197 S. W. 409;

Bradley v. Virginia Ry. & Power Co., 87 S. E.

721.

B. Restrictive Clauses in Oil Leases Are Con-
strued AS Relating to the Surface of the Land,

Not to the Minerals. They Are Limitations

Upon the Right to Use the Surface but Not
Upon the Exclusive Right to Withdraw the
Minerals.

A highly persuasive decision against Appellants is that

of the United States Supreme Court in Brown v. Spilman,

155 U. S. 665, 39 L. Ed. 304. The facts were these:

On July 29, 1889, John F. Taylor leased to Joseph S.

Brown

''for the sole and only purpose of boring, mining and

excavating for petroleum or carbon oil and gas, and

piping of oil and gas over all of that certain tract of

land situate in Grant township, Pleasants county, and

state of West Virginia, and bounded and described

as follows (description) containing forty acres more

or less * * *.''

Then follows the clause:

''excepting reserved therefrom ten acres (describing

them) upon which no wells shall be drilled without the

consent of the party of the first part.'*
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Later Taylor and wife conveyed the same tract of land

to Spilman and Chancellor, subject to the lease to Brown.

The Brown lease was referred to in the deed as "being a

lease of thirty acres of said tract of land for oil and gas

purposes." Subsequently Spilman and Chancellor sued

Brown setting up their ownership of the tract of land con-

taining forty acres ; that Brown, without right, was assert-

ing a claim to the oil and gas in ten acres thereof and was

threatening to interfere with the right and possession of

the plaintiffs in drilling oil wells and operating on said ten

acres of land.

The trial court held in favor of Spilman and Chancellor,

and denied Brown's cross bill for affirmative rehef. On

appeal to the Supreme Court this was reversed. In its

opinion, the Supreme Court said:

''Taking up the contract in the present case, we

find that the grant is expressly 'for the sole and only

purpose of boring, mining, and excavating for petro-

leum or carbon oil and gas, and piping of oil and gas

over all of that certain tract of land situate in Grant

township, Pleasants county, and state of West Vir-

ginia, and bounded and described as follows (here

follow boundaries), containing forty acres, more or

less, excepting reserved therefrom ten acres begin-

ning at the railroad (here follow boundaries) upon

which no wells shall be drilled without consent of the

party of the first part.'

"Do these latter words import an exception of the

ten acres, taking them wholly out of the grant, or a

condition affecting the mode of enjoying the grant,
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and, as alleged in the cross bill, 'for the personal

benefit, comfort, and enjoyment of the said Taylor'?

''As the grant in terms was for the purpose of

boring and mining for oil and gas, and piping of oil

and gas over all of the forty-acre tract, it would be

strange if an exception of ten acres was to be imme-

diately added. If thirty acres only were to be in-

cluded in the lease, and to be affected by its terms, the

obvious course to pursue was to grant those thirty

acres only. But if we read the grant as giving all

the gas and oil under the entire tract of forty acres,

and the subsequent clause as a provision that in exer-

cising the rights granted Brown should not, without

the consent of Taylor, drill wells on the ten-acre plat,

we shall thus give effect to all the language used.

"There is given an express right to run pipes for

gas and oil over the entire tract, and also a right of

way to and from the place or places of mining. The

so-called exception does not seek to reserve anything

out of the grant to bore or mine for oil and gas, nor

to restrict the rights of way to thirty acres. Its only

purport is to forbid the drilling of wells upon the ten

acres. Whilst the lease, in some sense, may be said

to cover the entire tract for gas and oil purposes, yet

the operation of drilling wells, with its accompanying-

discomforts to those living on the tract, is restricted

to the thirty acres."

Compare the Temple lease with the terms of the lease

construed by the Supreme Court in Brown v. Spilman:
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Brown Lease.

Granting clause

:

"hath granted, demised and

let * * * for the sole

and only purpose of boring,

mining and excavating for

petroleum or carbon oil and

gas and piping of oil and

gas over all of that certain

tract of land (describing it)

containing forty acres, more

or less, excepting reserved

therefrom ten acres (de-

scribing it) upon which no

wells shall be drilled without

the consent of the" lessor.

Temple Lease.

Granting clause:

Does hereby lease, let and

demise * * * ^j^^ g^jg

and exclusive right to mine,

dig, excavate, bore and drill

for and otherwise develop

and obtain the oil, gas, as-

phaltum and water, together

with the right to sever, re-

move and take such sub-

stances from the lands situ-

ate in the County of Los

Angeles (describing it) ex-

cepting a strip of land of a

uniform width of forty feet

immediately along and ad-

joining (description) re-

served for road purposes.

In each the grant is the same, viz. : the minerals in and

under the premises. The Brown lease does not in terms

grant the exclusive privilege, but the court infers it. In

the Temple lease it is expressly granted. In each lease the

land is first described, and the reservation follows. In the

Brown lease the descriptions are by reference to adjoin-

ing lands. The Temple lease describes the main tract by

metes and bounds. Concerning the Brown lease the Su-

preme Court said:

'The real subject of the grant was the gas and oil

contained in or obtainable through the land, or rather

the right to take possession of the gas and oil by

mining and boring for the same.''
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Because of the similarity of language, the "real subject"

of the Temple lease must be held to be the same.

In each lease the grant was in terms "for the purpose

of boring and mining for oil and gas," etc., in the full

acreage. That being so, "it would be strange if an excep-

tion" of ten acres in the one case, or a forty-foot strip in

the other, "was to be immediately added." As said by the

Supreme Court:

"If thirty acres only were to be included * * *

and to be affected by its terms, the obvious course

* * * was to grant those thirty acres only."

If the forty-foot strip in the Temple lease was to be

excluded from the effect of the lease "the obvious course"

was to grant only the lessened area.

Applying the substance of the language of the Brown v.

Spilman decision to the Temple lease, that is, "if we read

the grant as giving all the gas and oil under the entire

tract * * * and the subsequent clause as a provision

that in exercising the right granted," wells should not be

drilled in the forty-foot strip or its surface put to a use

inconsistent with road purposes, "we shall thus give effect

to all the language used."

In accord:

Lynch v, Burford (Pa.), 50 Atl. 228;

Indianapolis Natural Gas Co. v. Kibby (Ind.), 35

N. E. 392;

Diiffield V. Hue (Pa.), 20 Atl. 526;

Westmoreland etc. Gas Co. v. De Witt, 18 Atl.

724;

Henncssy v. Junction Oil & Gas Co. (Okla.), 182

Pac. 666.
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C. Where a Conveyance Contains a Detailed De-

scription BY Metes and Bounds, a Restrictive

Clause, Relating to a Strip Lying in the Area
Described, Will Be Construed as Withholding
AN Easement Rather Than the Whole Estate.

In Pitcairn v. Harkness, 10 Cal. App. 295 (petition for

hearing in Supreme Court denied), conflicting claims were

asserted to a 25-foot strip. By the deed under scrutiny

one Wharton conveyed property to his wife. The deed

contained this language:

''reserving therefrom a strip of land twenty-five feet

wide off the east side for street purposes.''

In concluding that a mere easement was reserved the court

said:

'That the strip was included within the general

description of the tract granted to the wife is clearly

expressed. What was taken back out of the grant

was the reserved right to use the strip for street pur-

poses. * ^ * Had Wharton intended that the

twenty-five foot strip should not be included in the

conveyance to the wife, there was no necessity for

continuing the northerly line so as to include this

strip, for he owned the land to the east thereof.

That he did continue such line so as to in-

clude the strip is significant and indicates to

our mind an intention that the same should be

included within the conveyance. The reasoning

employed in Abraham v. Abbott, 8 Or. 54, wherein

the facts presented were similar to those under con-

sideration, is most convincing, and from which we
are led to say that, Wharton being the owner of the

land to the east of the tract conveyed to the wife, if
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he did not intend to grant any interest in this twenty-

five foot strip, he will not be presumed to have in-

cluded it in the deed for the mere purpose of reserv-

ing it, if any other reasonable construction can be

given to the language of the instrument. Otherwise

,

we can see no reason why the grantor shoidd have

included this strip in the description of the land/'

In Abraham v. Abbott, 8 Or. 53, after a description by

metes and bounds, this language appeared:

"except a strip off of the north and west sides thereof

thirty feet wide, and a strip off of the east side there-

of twenty feet wide, reserved for a road."

Said the court

:

"The appellant contends that the strips described

in the instrument are excepted from the grant, and

this is the question to be determined in the case.

* * Hf

"The grantor in this deed being the owner of the

land surrounding the tract described in the deed, if he

did not intend to grant any interest in these strips

will not be presumed to have included them in the

deed for the mere purpose of reserving them, if any

other reasonable construction can be given to the

language of the instrument. * * * jj^ this case

we think the manifest intention of the grantor was to

convey to the grantee the entire tract of land de-

scribed in the deed with the reservation of the right

for a road over these strips. * * * Such a con-

struction will give effect to the grant over all the

property described, and afford a reason for including

these strips in the deed, otherwise we can see no rea-

son why the grantor should have included these strips

in the description of the land. * * *"
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In Elliot V. Small (Minn.), 29 N. W. 158, the deed

described an area by metes and bounds and added this

clause

:

"reserving from said grant a strip thirty-three feet

in width, on the south side of said tract, for a pubHc

street, and a strip thirty-three feet on the east side,

which is now used and occupied as a public road and

highway."

In reaching the conclusion that an easement was reserved

and that the fee in the strip passed, the court said:

"It is difficult to see why, when he had adopted

the plan of describing the property by its w^idth in

chains and links, the grantor should have specified

a width greater than the actual width of the premises

which he intended to convey, or why he should have

embraced in the specified width 33 feet more than

he intended to convey simply for the purpose of taking

it out again. The obvious and natural construction

is that he meant to convey all that he described as a

five-acre tract,—nine chains ninety-six links long, by

five chains two links wide."

In accord, see:

Edwards v. Brnsha (Okla.), 90 Pac. 727 \

Bolio V. Marz'in (Mich.), 89 N. W. 563.

In the instant case the measurements and boundaries

given embrace the disputed strip. Under the reasoning

of the above cases, it must be concluded that only an

easement for a road was withheld.
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POINT III.

The Nature and Provisions of the Lease Are Such as

to Compel the Conclusion That Nothing More
Than an Easement for Road Purposes Was
Withheld by the Restrictive Clause.

A lease, like other contracts, must be considered and

construed as a whole.

Simen v. Sam Aftergut Co., 26 Cal. App. 361.

Here the Court has before it an oil lease, the principal

purpose of which is full and diligent development of the

mineral substances underlying the surface. Such purpose

becomes a factor in its construction.

See:

Acme Oil & Mining Co. v. Williams, 140 Cal. 681

;

Brewster v. Lanyon Zinc Co., 140 Fed. 801

;

Carder v. Blackwell Oil & Gas Co. (Okla.), 201

Pac. 252;

1 Thornton, Oil and Gas (1932), Sec. 36.

It has been shown that restrictive clauses in oil leases

are construed as relating to the surface of the land, not

to the minerals; that they are limitations on the right to

use the surface, but not on the right to withdraw the

minerals. (Point II, Subd. B, supra.)

Specific characteristics of the Temple lease, precluding

the possibility that the minerals under the strip were

intended to be withheld, are now considered:

1. The Temple lease is silent as to the location of

wells. It is common knowledge, and hence a subject of

judicial notice, that every producing oil well has a drain-

age area from which it draws the substance produced.

Under the Temple and Baldwin leases, for example, the

drainage area exceeds 400 feet. [R. p. 138.]
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The Temple lease contemplated full development of the

oil and gas. If it was the intent that the minerals under

the strip should be excepted from the lease a restriction

against drilling within an assumed drainage area adjacent

to the strip would have been inserted. Yet there was no

such restriction.

2. The strip described in the lease is but 40 feet wide.

It is inconceivable that the lessor could intend to withhold

the right to extract the minerals from under the narrow

strip and retain such right himself.

"As a general proposition a lessor cannot drill

wells on his own lands so close to the premises he

has demised as to seriously impair the value of the

latter by extracting the oil and gas from them."

1 Thornton, Oil and Gas (1932), Sec. 174.

And, as said in Funk v. Haldeman, 53 Pa. St. 229,

''Is it conceivable that the parties meant that when,

after much labor and large expenditures. Funk should

strike oil, the grantors might sink wells on the ad-

joining acre, and take not only a third of Funk's

product, (in royalty) but all they could pump from

their own wells, though they should dry up and ruin

his wells altogether?''

3. The granting clause of the Temple lease conveys:

"The sole and exclusive right to mine, dig, exca-

vate, bore and drill for and otherwise develop and

obtain the oil, gas, asphaltum and water * h< *

and take such substances from the lands situate in

the County of Los Angeles, State of California,

bounded and described as follows:"

Then follows the description by metes and hounds. The
restrictive clause is at the foot of this description.
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Does the area included within the metes and bounds

description constitute the land referred to in the granting

clause? Other provisions in the same clause compel an

affirmative answer:

Following the description, the "reservation," and refer-

ence to prior rights, appear the words

''together also with the right hereby granted to enter

into and upon said premises'' and to exercise other

rights and privileges ''needed in carrying on said

business and mining operations for said premises/'

The words "lands" and "premises" are used synony-

mously. Do they lease the land within the outer boun-

daries less the forty-foot strip? It is clear from the next

provision of the lease that they do not. The habendum

clause reads:

"to have and to hold the said premises with the appur-

tenances * * * And the said party of the second

part hereby leases from the said party of the first

part the above described premises for the purposes

aforesaid."

The outer limits are the only premises "above described."

No premises are described within the meaning of that

word if the forty-foot strip be excepted.

4. The lessor reserves the right [R. p. 89]

"to occupy and use said land or to lease the same

or any part thereof * * * subject to the rights

of the second party herein named, which for nuning

purposes shall be exclusive."

Until a road was laid out on the forty-foot strip this

provision could be exercised. This reservation implies

that no greater right was reserved or excepted.
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POINT IV.

Practical Construction by the Parties, Attendant

Facts and Circumstances, and Admissions by

Temple, All Compel the Conclusion That Noth-

ing More Than an Easement for Road Purposes

Was Withheld by the Restrictive Clause.

A. Evidence as to These Matters Is Admissible.

1. Extrinsic evidence generally.

It has been shown that use of the words "excepting"

or ''reserving'' is not determinative of the intent of the

parties. (Point I, supra.)

Hence in dealing with such restrictive clauses the courts

have shown a marked disposition to consider them suffi-

ciently equivocal to permit extrinsic evidence.

In Pritchard v. Lezvis (Wis.), 104 N. W. 989, the

Wisconsin court had before it the following clause:

"Excepting and reserving from the above-described

premises a strip of land two (2) rods in width off

the north side thereof, to be used as a right of way."

Concerning evidentiary matters the court said:

"The question, therefore, arises here whether the

language of the deeds in question is so ambiguous

or indefinite as to admit of extrinsic evidence. * * *

Immediately upon the execution of these deeds Jones

swept the timber, which was valuable, from the

strip, without any objection on the part of Lewis,

which would be wholly inconsistent with the passing

of the fee to Lewis ; also the payment of taxes on

this strip by Pritchard, and the fact that Mrs. Jones,

one of the grantors, refused to sign deed to Lewis

until Pritchard got his deed of the one acre, very
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strongly indicate that the fee to the strip was re-

served, and intended to be reserved, in deed to

Lewis, and transferred to Pritchard. In convey-

ances of this character, the question of exception

or reservation being largely one of intention, and

the court always determining from the nature and

effect of the provision itself, the subject-matter, and

the situation of the parties, we are inclmed to the

opinion that sufficient ambiguity existed to warrant

the admission of the testimony offered/'

Pritchard v. Lewis (Wis.), 104 N. W. 989.

To the same effect is Delano v. Luedinghaits (Wash.),

127 Pac. 197, where inquiry into "the attendant facts

and surrounding circumstances" was approved.

In Moakley v. L. A. etc. Ry., 139 Cal. App. 429, the

court said:

"Such clauses are to be given a reasonable con-

struction according to the intention of the parties

as ascertained from the entire instrument together

with the attendant facts and circnmstances which

were before the parties at the time of making the

deed."

2. Practical construction by the parties.

Where the meaning of language in a contract is doubt-

ful the acts of the parties done under it afford one of

the most reliable guides to intent. The courts will receive

evidence of and follow such practical construction.

Work V. Associated Almond Growers, 102 Cal.

App. 232;

Hill V. McKay, 94 Cal. 5

;

Grant v. Banister, 160 Cal. 774;

Slavich V, Hamilton, 201 Cal. 299.
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3. Declarations and admissions of grantor admissible.

"It may be stated generally that when one person

takes an estate as successor to another, claiming

under him, he takes such estate cum onere. The rule

has often been stated that in such cases the declara-

tions of the grantor against his title, while in pos-

session of the premises, are always admissible, not

only against him, but against those who claim under

him."

2 Jones Commentaries on Evidence (1926), p. 1673,

and cases cited.

See also:

2 Jones Commentaries on Evidence (1926), pp.

1670 to 1671, and cases cited;

Harp V. Harp, 136 Cal. 421;

Williams v. Hartcr, 121 Cal. 47.

B. Under the Evidence Adduced There Can Be
No Doubt That the Parties Intended the
Restrictive Language to Withhold No More
Than an Easement for Road Purposes.

1. On at least two occasions, according to Kent,

Temple expressed his understanding that nothing more

than an easement was withheld by the restrictive language

:

First, when the earlier Levy lease was being discussed

[R. p. Ill], and, secondly, when the Temple lease was

presented by Temple for execution. [R. p. 112.]

2. Again, says Kent, Temple was told of the purpose

to obtain the Baldwin lease; that both leases were for

Standard; and that the leases could not be taken unless

the properties were adjoining. [R. p. 110.] Neither

party could have intended to exclude from the lease the

right to minerals under the narrow strip.
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3. Inspection of the boundaries by the parties is sig-

nificant. Temple pointed out the Baldwin line, and Kent

was shown what would be included in the lease. [R. pp.

110-111.]

4. The physical facts indisputably demonstrate under-

standing and intent. Standard at all times maintained

possession. [R. p. 135.] Pipe lines, pole lines and other

facilities were openly placed on the strip. [R. pp. 136-

137.] Although Temple visited the property frequently

[R. p. 154] no objection to Standard's activities was

made. [R. p. 137.]

As stated in Coon v. Sonoma Magnesite Co., 182 Cal.

597, 601,

''Until such road was constructed, the grantee

would have the right to use this strip as well as the

balance of the land for any suitable purpose, and

thereafter for any purpose not inconsistent with the

easement."

Standard did just this. And Temple evidenced no objec-

tion.

5. The treatment of taxes, evidenced by writings,

speaks with compelling force. Temple exacted, and Stand-

ard paid, taxes computed with respect to the whole area

included within the outer boundaries of the Temple prop-

erty. [R. pp. 115, 116, 118, et scq.] There was no such

deduction by Temple as would have resulted had the strip

(2.22 acres) been excluded.

6. Finally, it will be recalled. Temple always spoke

of his property (including the road strip) as ''the 60-acre

tract." [R. p. 144.] In his letter to Standard, November

16, 1918, relating to taxes, he specifies: ''the 60 acres

you have under lease from me" [R. p. 145.]
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POINT V.

The Trial Court's Findings Are Conclusive Against

Appellants.

After trial the District Court made and filed its Find-

ings of Fact and Conclusions of Law [R. pp. 158 to 186]

as required by Equity Rule 70^. All issues were, by

the Findings, determined adversely to Appellants. It was

specifically found that by the 40-foot strip clause the

parties intended to reserve an easement for road purposes

over the strip, not to except the minerals in or under it.

[R. pp. 167-168.]

''The findings below were based upon testimony

taken in open court, and such findings will not be

reviewed by an appellate court, except for plain or

obvious error."

Gila Water Co. v. International Corporation, C. C.

A. 9, 13 Fed. (2d) 1, 2.

''On the foregoing facts, the appellant is confronted

by two well-established principles of law, from which

there is little or no dissent: First, the findings of

the chancellor, based on testimony taken in open court,

are presumptively correct and will not be disturbed

on appeal, save for obvious error of law or serious

mistake of fact. Savage v. Shields (C. C. A.), 293

F. 863."

Easton v. Brant, C. C. A. 9, 19 Fed. (2d) 857,

at 859.

"Upon the e\'idence the court below found that

the rates fixed by the ordinance were not confiscatory.

That finding is, upon settled principles, binding upon
this court, unless it is clearly shown to be based upon
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obvious error of law or upon a serious mistake or

misconception of fact. We find in the record here

no such ground for disturbing the finding."

Graff V. Seward, C. C. A. 9, 20 Fed. (2d) 816,

at 817.

See also Olympic etc. Co. v. Shipowners' etc. Co., C. C.

A. 9, 48 Fed. (2d) 49, in which the rule that trial court's

findings on conflicting testimony will not be disturbed

except for manifest error was applied though case involved

depositions as well as oral testimony.

''There is evidence in the record that both parties

testified in support of their contentions. The trial

court heard the evidence, observed the parties and

manner of testifying, and found the policies to be

effective. Upon the record we are bound by the find-

ings of the trial court on the questions of fact.''

Aetna Life Ins. Co. v. Geher, C. C. A. 9, 50 Fed.

(2d) 657, at 658.

It has already been demonstrated ( Point I ) that whether

the lease clause reserved only an easement or excepted

the entire estate from effect of the lease is primarily a

question of the real intention of the parties, and that such

intention controls despite the technical meaning of the

words ''excepting" or "reserving."

The trial court specifically found that by such clause

the parties to the lease intended that only an easement

should by retained by Temple. Appellants do not (and

cannot) contend that the evidence is insufficient to support

such finding, but limit their attack to the admissibility of

the evidence upon which the finding is based. However,

the admissibility of such evidence has been fully demon-

strated herein, (Point IV, Subd. A.) Such admissibility

is, moreover, practically conceded by those arguments of
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Appellants which, by reference to evidence dehors the

lease, seek to demonstrate a contrary intent, and by several

of the very authorities cited by Appellants, wherein the

courts likewise resorted to such evidence in ascertaining

the intent.

It follows that the findings of the court below are based

upon competent evidence, the sufficiency of which is not

attacked, and that such findings are hence conclusive.

Such findings establish, for purposes of this appeal, that

it was the intention of the parties that Temple should

retain only an easement. Hence, Appellants' entire posi-

tion is but an attempt to have a construction placed upon

the lease diametrically opposed to the intention of the

parties as so established.

POINT VI.

Appellants' Position Is Untenable.

A. Extrinsic Evidence Was Admissible.

Appellants assert that parol evidence was not admissible.

(Brief, pp. 5-6.) What is obviously meant is that the

court could not go beyond the lease itself to ascertain

intent.

Complete response, we submit, is found under Point

IV, Subd. A, above.

B. Ascertainment of the True Intent Is the

Prime Objective.

Appellants assert that reservations and exceptions are

interpreted in the grantor's favor. (Brief, p. 27.) But,

it must be remembered,

''Such rule must be considered in connection with

other provisions of the code in reference to interpre-
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tations, the most prominent of which is that all inter-

pretations should be directed toward the ascertain-

ment of the true intent of the parties."

Pitcairn v. Harkness, 10 Cal. App. 295, 298.

And as said by the State Supreme Court,

"the most decisive principle applying to the case is

that a contract must receive such an interpretation

as will make it lawful' and 'reasonable'/'

Adams v. Hopkins, 144 Cal. 19, 37.

C. The Unruh Requirement of Joinder in Dedica-

tion Creates No Inference Favorable to Appel-

lants.

By the Unruh deed Temple agreed ''to join with said

grantor * * * in dedicating to and for public highway

purposes said strip of land." [R. p. 32.]

Appellants contend that ''Temple would have been unable

to comply therewith if he had leased the fee thereto to

Kent." (Brief, p. 8.)

It is of course elementary that the fee does not pass

under a lease. Standard never acquired the fee. But

aside from this, Appellants ignore the law of dedication:

It is wholly unnecessary to a dedication that the title

in property be conveyed. The public takes nothing but

an easement. City of Burlingame v. A^orberg, 210 Cal.

105; 9 Cal. Jur. 75, and cases cited. An easement for

road purposes over the 40-foot strip was reserved. Noth-

ing further was necessary.



—33—

D. Comparison of Language Does Not Assist

Appellants.

In conceding that the Unruh deed withheld merely an

easement, Appellants must seek a distinction to contend

that the Temple lease did otherwise.

The Unruh deed says: "Excepting and reserving

* * * for road purposes * * */' [R. p. 32.] The

Temple lease says: "Excepting ^s- * * reserved for

road purposes." [R. p. 36.] Appellants say the word

"reserved" is past tense, and means "reserved to Unruh

by the prior instrument." (Brief, p. 9.)

But no reference to Unruh or his deed appears in the

Temple lease. The word "reserved" is used as a participle,

not as a verb. It is hence more plausible to conclude that

the language means "hereby reserved" than that it means

"heretofore reserved to Unruh."

Appellants also point to the later clause of the lease

reserving the right "to occupy and use said land or to

lease the same * * >i^ for agricultural or grazing

purposes." [R. p. Z7 \ Brief, p. 10.] This right, how-

ever, is expressly "subject to the rights of the second

party herein named, zvhicli, for mining purposes shall be

exclusivef [R. p. 2>7.] This is a customary provision.

It is common knowledge, and hence a subject of judicial

notice, that almost all oil leases contain it. Its significance

weighs in favor of Appellee, not Appellants.

Appellants also point to the clause (following the 40-foot

strip clause) relating to the South Easterly Two (2)
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acres.* [R. p. 37.] Here again, the significance is con-

trary to that asserted:

(a) The clause commences "Excepting therefrom

the most South Easterly Two (2) acres of said Tract

* * *." The word "therefrom" is not present in the

40-foot strip clause. Its presence in the two-acre clause

must evidence an intent not shown by the 40-foot strip

clause.

(b) Again, in the two-acre clause, no showing of pur-

pose is included, as "for road purposes." This is a vital

distinction.

(c) Again, with respect to the two acres, special and

detailed provisions are inserted in the lease to make it

clear that no drilling or similar operations shall be con-

ducted there. [R. p. 42.] Clearly, the parties must have

thought such elaborate statement necessary to show their

intent respecting the two acres. If similar intent were

present as to the 40-foot strip, similar provision as to it

would have been made.

E. The Prior Reservation to Unruh Was Wholly
Consistent With Retention of the Easement
IN THE Temple Lease.

Appellants argue (Brief, p. 12) that since the easement

was reserved to Unruh by the Unruh deed. Temple could

not "reserve" it because it belonged to someone else; that

if a new (easement) right could not be created in Temple

by the lease clause, then the clause must be construed as

"excepting" or withholding complete ownership in and

under the strip.

*It may be noted that in November, 1917, these two acres were by
supplemental agreement included in the lease. [R. p. 147.]
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This misconception is based upon confusion as to tech-

nical terms. What Temple obviously intended by the strip

clause was to withhold the easement from the lease to

protect himself on his implied covenant of quiet enjoyment.

"An exception or reservation of an existing high-

way passing through the granted land is usually for

the purpose of relieving the grantor from his covenant

against incumbrances, and the fee in the land so

excepted passes to the grantee."

4 Thompson on Real Property (1924), p. 410, Sec.

3293.

See also:

Capron v. Kingman (N. H.), 14 Atl. 868;

Day V. Philbrook (Me.), 26 Atl. 999.

The statement (quoted by Appellants, Brief, p. 12) is

made that if the intent is ''not to reserve a new right

* * * but to recognize and except * * * an existing

right * * * it is an exception.''

But, query: An exception of what? Clearly, the exist-

ing right: in this case an easement.

Easements may be created or retained by "exception"

as well as by "reservation."

Bridger v. Pierson, 45 N. Y. 601

;

Claflin V. Boston & A, R. Co. (Mass.), 32 N. E.

659;

Hagarty v. Lee, 54 N. J. L. 580;

Ring v. Walker (Me.), 2>i Atl. 174.
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''A reservation or exception of all roads built over

the premises is not an exception of the soil of the

roads, but merely of the easement of the public in

such roads."

4 Thompson on Real Property (1924), p. 369, Sec.

3258.

Thus, even though the 40-foot strip clause be viewed

as "excepting" an existing right, that right was an ease-

ment. Nothing greater was withheld.

See:

Wood V, Boyd (Mass.), 13 N. E. 476.

F. Appellants' Point Concerning Reservation to

Stranger Answered.

Appellants urge (Brief, p. 13) that a reservation to a

stranger is void; and that if the lease clause be regarded

as a "reservation" it could only be to Unruh, a stranger,

and hence would be void. On the other hand, say Appel-

lants, the clause while void as a reservation may never-

theless be valid as an "exception." Hence, it is argued

by implication, the parties must have intended a valid act

and therefore must have intended an "exception."

This argument, like others predicated by Appellants

upon reference to the Unruh deed, defeats Appellants'

fundamental thesis, i. e., that the trial court in determin-

ing the intention of the parties to the lease was confined

to the language thereof and that it was not permitted to

determine such intention by reference to the surrounding

facts and circumstances. Nowhere in the lease is Unruh,

his deed, or its effect in any way mentioned ; hence, Appel-

lants, by reference to the Unruh deed, concede the prime
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importance of intention, and that resort to the collateral

circumstances is material to ascertainment thereof. Based

upon such and sufficient evidence, the trial court made

comprehensive findings of intention fatal to Appellants'

position. As demonstrated in Point V, such findings are

here conclusive.

In addition it is apparent that Appellants are here guilty

of a palpable non sequitur in assuming that the language

of the lease must be construed not only as an exception,

but as an exception of all estate in the strip, instead of an

easement only. Assuming, for argument, that the clause

does purport to ''reserve" the easement to Unruh, a

stranger, and that under such circumstances it should be

construed as an ''exception" in order to have effect—even

then the clause would not withhold all estate in the strip

as Appellants seem to assume. On the contrary, it would

withhold only the thing or right sought to be reserved:

in this case aji easement.

This is made clear by Wood v. Boyd (Mass.), 13 N. E.

476. The grantor there had previously conveyed ease-

ments to third persons. In his later deed to plaintiff the

easements wxre "reserved." Said the court:

"The plain purpose of the parties was not to re-

serve any new right which should vest in the grantor,

but to recognize, and except from the grant, rights

of way existing, by prior grants, in third persons

who were not parties to the deed. * * * Constru-

ing the clause in the plaintiff's deed as an exception,

it qualifies and limits the estate granted. 'The granted

premises,' which are covenanted to be free from in-
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cumbrances, is not the land in fee, but the fee dhnin^

ished by existing easements, which are excepted out

of the grant. Such easements are not incumbrances

upon 'the granted premises.' They are excepted as

they existed—that is, as perpetual easements, * * *.''

Wood V. Boyd (Mass.), 13 N. E. 476.

The principle that the "exception" embraces only the

interest, right or thing sought to be "reserved" is also

illustrated in Boyer v. Murphy, 202 Cal. 23. There a life

estate was involved.

The late case of Moakley v. L. A. Pac. Ry., 139 Cal.

App. 421, likewise repudiates Appellants' suggestion that

the whole estate is retained. There the grantor had pre-

viously conveyed an easement to the electric railway, a

third party. His later grant to Turner recited "excepting

therefrom so much as has been taken * * * for electric

car lines across said land." Held: The fee passed; only

the easement was withheld. "Reasonable construction

according to the intention of the parties" was the criterion.

G. Appellants' Authorities Distinguished.

Moakley v, Blog, 90 Cal. App. 96. (Brief, p. 14.)

This case, like the other (later) Moakley case, supra, re-

pudiates Appellants' position. The Willmon-Stimson deed

under scrutiny, conveyed the described property "except

right of way of the Los Angeles Railway Co. over a strip

thirty-five feet wide * * *." The right of way had

earlier been granted (a fee upon condition subsequent for

reversion) to the Railway Company, a third party. Held:

Willmon did not withhold the fee (reversion) of the strip

from Stimson by the language quoted; it passed to Stim-

son.
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The case thus being adverse, Appellants cite it for its

dictum, i. e., the suggestion that the words "strip of land"

are a criterion by which to determine whether a restric-

tive clause withholds all estate or merely an easement.

This dictum is wholly without persuasive force in view of

the cases reaching the contrary result:

Coon V. Sonoma Magnesite Co., 182 Cal. 597;

Pitcairn v. Harkness, 10 Cal. App. 295;

Edzvards v. Brusha (Okla.), 90 Pac. 727;

Terry v. Tinsley (W. Va.), 124 S. E. 290.

See, also:

Bradley v. Virginia Ry. & Power Co. (Va.), 87

S. E. 721;

Abraham v. Abbott, 8 Or. 53;

Elliot V. Small (Minn.), 29 N. W. 158.

'The only language in the clause under considera-

tion which indicates that the intent of the parties was

to reserve the fee is the provision for the 'exception'

of a strip of 'land.' The fact that this is a strip forty

feet wide which meanders a stream and is to be used

for a road is, however, an indication that the parties

contemplated an easement rather than an exception.

* * * The phrase 'for a road' Modified the whole

clausef'

Coon V. Sonoma Magnesite Co., 182 Cal. 597.

Delano v. Luedinghaus (Wash.), 127 Pac. 197. (Brief,

p. 18.) The result reached in this case is dictated by con-

sideration of "attendant facts and surrounding circum-

stances before the parties,'' and by the precept that "in

each case the equities of all the parties must be considered
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upon the hardship defendant would suffer if its ruling

were adverse. Obviously this controls the decision.

The case thus affirmatively shows (contrary to what

appellants elsewhere in their brief contend) that the Court

may properly consider evidence in addition to the instru-

ment itself in arriving at the true intent.

In the instant case there are no equities favoring

Appellants.

Munn V. Worrall, 53 N. Y. 44. (Brief, p. 20.) The

restrictive language in this case differs widely from that

of the Temple lease. It commences ''saving and excepting

from the premises hereby conveyed "^ * *.'' The court

stresses the italicized words. But even aside from this

difference, the case cannot properly militate against the

authority and reasoning of Coon v. Sonoma Magnesite

Co,, supra.

Wood V. Boyd (Mass.), 13 N. E. 476. (Brief, p. 20.)

This case is cited for the point that ''reservations'' of

"existing rights" or to "strangers" result in "exceptions."

As shown under Subd. "F," supra (this Point VI), where

the case is quoted, it denies Appellants' suggestion that

such "exception" withholds the fee. On the contrary it

establishes that only the right or interest sought to be

"reserved" is withheld, i. e., an easement. Aside from

this, the "reservation" in the Wood case was expressly to

third persons; such is not the case here.

Howe V. Sadler, 15 Ky. L. 765, 25 S. W. 277. (Brief,

p. 22.) Here, after a conveyance, Ballard to Morrison,

"excluding from the above named boundary" a certain

lease, the grantor. remained in possession of the premises,



—41—

cut timber and exercised other rights of ownership. This,

as stated by the court, was "3. right clearly inconsistent

with the claim of the appellant that Morrison got the fee

in the deed mentioned/'

Thus it is again affirmatively demonstrated (contrary

to what Appellants elsewhere in their brief contend) that

the court may in such cases consider evidence in addition

to the instrument in arriving at the true intent.

Of course the words ''excluded front' are not used in

the Temple lease clause, nor did Temple, after leasing,

retain possession or exercise rights inconsistent with the

inclusion of the strip in the lease.

Reynolds v. Gaertner (Mich.), 76 N. W. 3. (Brief, p.

22.) Here a deed conveyed to defendant certain land

''except two and forty-six hundredths acres to the Chicago

and Canadian Southern R. R." Besides being different,

the language contained no showing of purpose, as "for a

road," nor were there other elements, as in our case, un-

mistakably pointing to retention of an easement.

Hall V. Wabash (Ind.), 110 N. W. 1039. (Brief, p.

23.) Here the restrictive language was "excepting the

part occupied by the right of way "^ * *." It is con-

ceded that this may mean more than "excepting the right

of way." In assuming, however, that an exception of the

right of way alone "would mean nothing" the case is

wholly at war with Moakley v. L. A. Pacific Ry., 139 Cal.

App. 421, and other cases of Hke import.

Pritchard v. Lewis (Wis.), 104 N. W. 989. (Brief, p.

25.) In this case the court expressly sanctioned the ad-

mission of extrinsic evidence. Such evidence showed a

practical construction by the parties, removal of timber,
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treatment of taxes, and another deed of the same land, all

wholly inconsistent with an intent to pass the fee. In our

case the converse condition exists; all factors point to the

evident intent to retain only the easement.

The case is significant in that it affirmatively shows

(contrary to what Appellants elsewhere in their brief con-

tend) that the court may properly receive and consider

evidence in addition to the instrument in arriving at the

true intent.

Spilman v. Brozm, 45 Fed. 291. (Brief, p. 25.) This

is the only oil lease case cited by Appellants. It concludes

that the words of the lease "excepting reserved therefrom

10 acres" withheld all estate therein. However, on appeal

to the United States Supreme Court (Brown v. Spilman,

155 U. S. 665, 35 L. Ed. 304), this holding was wholly

rejected and reversed. The Supreme Court's decision,

announcing the true doctrine, is above discussed. (Point

II, Subd. B, supra.)

CONCLUSION.

The decree of the District Court should be affirmed.

Respectfully submitted,

Lawler & Degnan,

Max Felix,

Brenton L. Metzler,

Attorneys for Appellee.


